	
	TEMPLATE PËR DËRGIMIN E KOMENTEVE 
	



	Titulli i draft ligjit/dokumenti i konceptit/strategjia ose ndonjë akt në konsulëen publike 
	PROJEKTLIGJI PËR ZYRTARËT PUBLIK   

	Entiteti publik 
	Ministria e Puneve te Brendshme   

	Emri i kontribuesit (organizatë/individ) 
	KosEd Project - DAI/EU Funded KosEd project in Kosovo. MESTI   

	Komenti i përgjithshëm 
	Participation of the European Union financed Kosed project

 

in international expertise advisory capacity, to the public debate

.

on the

 

Draft law on public officials (version of Sept 15, 2022).

 

 

Ensemble overview of change proposals: 

 

 

This draft law on Public Officials, made public on September 15, 2022 by the Ministry of Public Administration, address important issues related to unified human resources planning and organizing values with the Municipalities, considered as employers&rsquo; entities. 

 

The law on Public Officials could assist in some in some of its dispositions the Ministry of Education in regaining part of the regulatory powers it has been obliged to concede conceded to 38 municipalities, of acute dissimilarities, making Kosovo an absolutely unique but fragile example of delegation of Education to powers to politically elected entities mainly. Many teachers and parents are complaining about this situation to the Ministry of Education.

 

No clear definition is being however attempted on the role of the Sector Ministries, which makes this law to become inoperative. In the case of the Ministry of Education, Science, Technology and Innovation the law trespasses with audacity organic division lines of competence, in the sole name of public service uniformity, in no case plurality of knowledge and experience with humanist and social meanings.

 

In addition, the draft law only recognizes and alludes for the employer entities, which in the case of Education, is the Human Resource Units in the municipalities only, not even Municipal Education Directorates. HR Units will be according to this draft law in charge of recruitment, career management and training of teachers, school management and school support staff. School management disappears entirely from recruitment and training decisions. School based training as well will need to get central MA approval, as being considered part of public staff training.

 

The Ministry of Public Administration would request mandatory approval by them only of all and any yearly recruitment and training plans on a yearly basis. Any policy or implementation decision concerning career management at national or municipal will have to go through cumbersome process, in which the Ministries roles remain very unclear and unforeseen. 

 

School board members, the civil society including parents and students, by having nonpublic status, will be deprived on any power in recruitment. This would go against what the EU Kosed project, in agreement and coordination with the Ministry of Education, is intending to reform through legislations and rules allowing for school recruitment and training-based approach, such as in most modern OECD countries, where schools around the world are involved to different extends into teachers and management recruitment.

 

 The MESTI in particular would become a de facto a pure &lsquo;standards, curriculum and assessment body&rsquo; if deprived of any role regarding planning guiding authority. It could not be anymore a respected representative of the common recognition for teaching body alive for its most sacred education values through history.

 

All decisions and processes through Education manpower would be made without mentioning the licensing of teachers and school managers by the Ministry of Education, which has clearly an employment dimension. 

 

Moreover, this draft law creates a very heavy cumbersome and un applicable system of very centralised planning and management by the Ministry of Public Administration, probably overwhelming its capacities.

 

The law would be a major impediment to most of Kosed activities and shared objectives, in particular: recruitment laws and regulation, decentralised TPD, quality standards and curriculum development assurance, which would have to be considered as public administration training centrally managed, and as such authorized by another Ministry than the one we are duly mandated to assist. In fact, this law represents a risk of irrelevance for Kosed in its support to the Ministry core policy and administrative capacities. 


 The Kosed project has recommended that the MESTI clearly object to this law, which is a direct threat and impediment to its national mandate fulfillment. This draft law creates in general a very heavy cumbersome and un applicable system of centralised planning and management by the Ministry of Public Administration, probably overwhelming its capacities of managing the largest group of civil servants through 38 municipalities.

 

As demonstrated through the selected legal arguments which follow, implementation of the proposed law would lack constitutional compliance into managing teaching professions processes. Therefore, it is being advised to the Ministry of Education remaining outside of this law, together with the Ministries of Finance and Defense, and in full coordination with the Ministry of Health position.

 

As secondary option nevertheless if Government&rsquo;s choice is to be made in the sense of this draft, the Ministry of Education could request that the Law would make sufficient provisions to ensure that Governmental Bylaws will regulate Education Personnel Recruitment rules, Career Management and Training, and Education calendar timing of duties.

Conclusion:

Finally, following the analysis provided with regards general provisions of the draft law on public officials, and specifically regarding the teacher and school director recruitment process, the KosEd project team provides two recommendations for MESTI:

 

l First - MESTI should initiate/continue with the drafting process of the sub-legal act aiming to set national standards, guidelines for the teacher and school director recruitment process. This should be done based on the existing legislation: Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo.
 

l Second &ndash; if MESTI decides to follow and implement the law on Public Official then two laws: Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo should either be abolished or amended (but in doing so it means that Kosovo Assembly should vote based on Article 81 of the Kosovo&rsquo;s Constitution which requires 2/3 of votes). This option may be less preferable for all the involved parties, and for MESTI.
 

An overview of what are the current legal provisions governing the recruitment process and on what basis those laws have been adopted is provided in addition to this note (Document: Policy note_MESTI Primary and secondary legislation on recruitment_KosEd_28.09.2022).


	Komenti ne artikullin specifik ose në ndonjë pjesë të draftit 
	Non exhaustive list of articles list where changes are requested:

Given the very short deadline of October 6 2022, provided for commenting of this 151 pages long draft Law, the following list is non exhaustive and should be complemented in due course.

Article 13

 

Training programs for civil servants:

 

The Ministry responsible for public administration (1.3) approves and monitors the implementation of training programs for civil servants.

 

 This article is likely to result in significant logistical and capacity issues that will act as a block for the training of educational personnel. 

 

A better phrase would be for 1.3: monitors training processes for civil servants.
 

Article 19

Human Resources Management Information System 

paragraph 3.3 unique website of competition and appointment procedures for civil servants, civil servants, art and culture creators and performers and technical and support staff.

 

Kosed Comment: The Ministry already publish vacancies and related process a dedicated website. This paragraph would overlap or compete with existing procedures

Article 21

Working hours and holidays of the public official

paragraph 1 Working hours and holidays of public official are regulated in accordance with the relevant labor law. 

 

paragraph 2 Criteria and conditions for the implementation of this Article are determined by the Government with a by-law, after the proposal of the ministry responsible for public administration in cooperation with the ministry responsible for labour.

 

Kosed Comment: teaching calendar days and holidays are Education specific, and as such regulated by the MESTI

Competition procedure and assessment of candidates

Section 1

Admission to Civil Service

Article 39

Civil Service admission procedure

Kosed Comment The entire section 1 is very detailed and prescriptive. This pre-empts attempts by the Ministry to regulate recruitment, in particular teachers and school directors. 

paragraph 3 Recruitment for a position or a group of positions in the general and special administration shall be organized by the administrative unit within the ministry responsible for public administration for state administration institutions, and by HRMU for any other institution.

Kosed Comment: Why should this been done by the nonspecialised MPA instead of specialised MEST. Is there redundancy or eviction of critical mandate?

paragraph 4 The announcement of the recruitment procedure for a position or group of positions of general and special administration shall be made by the responsible unit, on the unique website of HRMIS and with other appropriate means of information.

Kosed Comment:

Same as Aricle 19 3.3.

paragraph 10  of the draft law on public officials states the following: &ldquo;The detailed rules for the competition procedure and assessment of candidates, for employees in independent constitutional institutions shall be regulated by this law and by a special act approved by the competent bodies of these institutions&rdquo;. In this case competent bodies for recruitment in education sector are regulated by Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo. Therefore, MESTI should adopt secondary legislation in standardizing the teacher and director recruitment procedures based on its existing legislation. 

Article 40

Admission commission for professional category position

Comment: this entire article is very prescriptive and contradicts rules and procedures already established in the Education sector.

1. The professional assessment of candidates for admission to civil service in the position of the professional category shall be done by the admission commission.

 

1. The admission commission shall consist of five (5) members, as follows:

 

l three (3) mid-level or low-level civil servants specialized in the relevant field according to the group for which the competition is conducted;
 

l one (1) representative from the responsible unit; and
 

l one (1) civil servant of the professional category of the relevant field for the professional category.
 

1. The admission commission shall be chosen on an ad hoc basis for each group of general or special administration from the list of potential candidates. The list of potential candidates for commission members shall be approved by the Government with the proposal of the minister responsible for public administration, while for other state institutions by the head of the relevant institution and shall be valid for two (2) years, with the possibility of renewal, as needed.

 

1. The admission commission shall be selected through a computer system algorithmically by the responsible unit, which appoints the admission commission.

 

Kosed Comment: Paragraphs 1-4, among others, ignores and contradicts un different points the specificity of the Teachers and Directors by Law established Licensing system.

They completely ignore existing rules concerning the role of the MESTI in recruitment (as if the MESTI was not existent and needed to be replaced in its constitutional executive responsibilities by the MPA concerning any appointment process definition or implementation).

Article 40

Admission commission for professional category position

Article 41

Appointment to a professional category position

Article 42

Admission commission for the specialist category

Article 43 Sub-chapter 2

Appointment to management category positions

Article 44

Admission to the position of the lower and middle management category

Article 45

Admission committee for the lower and middle management category

Appointment to the position of specialist category

Article 46

Appointment and mandate of lower and middle management positions

Article 47

Admission to a position of the senior management category

Article 48

Admission committee for the senior management category

Article 49

Appointment and mandate of senior management positions

The professional assessment of candidates for admission to the civil service in the position of specialist shall be done by the admission commission for the specialist's category.

 

Kosed Comment: it will be very unclear to know to which of the LPO professional categories Teachers, School Professionals and Specialists, School Directors specifically do belong.

 

In any case, the recruitment process prescribed through these articles are conflicting with the precise reforms which the Ministry of Education is at present preparing, with technical assistance from the EU Kosed project, in view of better regulating recruitment in these categories, in order to make them more merit based, participatory and decentralised, with the involvement of the school councils.

 

Article 51

Probation period

This article conflicts with the regulation of probation under the licensing system, which is of two distinct years (probation during licensing, probation during school year.

Article 52

 

Performance appraisal.

 

Kosed comment :

 

For this article to be effective in schools, there would need to be a devolved management structure : Director, Senior Leadership, Middle management (definitions are important).

 At present the School Director is the only person who can appraise staff. In larger schools this is not realistic so responsibility needs to be shared to a devolved management.

 

 

Article 62

 

Temporary transfer

 

Kosed comment :

 

This article has the potential to be a positive development for the education as it should enable the redeployment of teachers from municipalities with an unsustainable teacher to student ratio. 


 

An extra clause could also enable Municipalities to create pools of teachers to act as substitute teachers.


 

This could perhaps be added to Article 64 Permanent transfer for state interest or perhaps it is already clear and can be used to justify the creation of pools of teachers. 

 Entry into force · Article 102  Kosed comment: the draft law on public officials says the following: &ldquo;With the entry into force of this Law, the Law No. 03/L-149 on the Civil Service of the Republic of Kosovo, Law No. 06/L-114 on Public Officials and Law No. 08/L-128 on Amending and Supplementing the Law No. 06/L-114 on Public Officials as well as any other provision contrary to this law shall be repealed&rdquo;. In principle Article 102 of the law on Public Officials is not referring concretely to any pieces of legislation which are still in force and that regulate the education sector. This is another argument that the Law on Public Officials will not have the force to prevail over specific laws[1] regulating education sector in Kosovo.

 

[1] Note: The doctrine states that a law governing a specific subject matter overrides a law that only governs general matters. Generally, this situation arises about the construction of earlier enacted specific legislation when more general legislation is passed after such enactment.
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	Title of the draft Law/concept document/Strategy or other act under public consultation 
	DRAFT LAW ON PUBLIC OFFICIALS   

	Public body 
	Ministry of Internal Affairs   

	Name of contributor (organisation/individual) 
	KosEd Project - DAI/EU Funded KosEd project in Kosovo. MESTI   

	General comments 
	Participation of the European Union financed Kosed project

 

in international expertise advisory capacity, to the public debate

.

on the

 

Draft law on public officials (version of Sept 15, 2022).

 

 

Ensemble overview of change proposals: 

 

 

This draft law on Public Officials, made public on September 15, 2022 by the Ministry of Public Administration, address important issues related to unified human resources planning and organizing values with the Municipalities, considered as employers&rsquo; entities. 

 

The law on Public Officials could assist in some in some of its dispositions the Ministry of Education in regaining part of the regulatory powers it has been obliged to concede conceded to 38 municipalities, of acute dissimilarities, making Kosovo an absolutely unique but fragile example of delegation of Education to powers to politically elected entities mainly. Many teachers and parents are complaining about this situation to the Ministry of Education.

 

No clear definition is being however attempted on the role of the Sector Ministries, which makes this law to become inoperative. In the case of the Ministry of Education, Science, Technology and Innovation the law trespasses with audacity organic division lines of competence, in the sole name of public service uniformity, in no case plurality of knowledge and experience with humanist and social meanings.

 

In addition, the draft law only recognizes and alludes for the employer entities, which in the case of Education, is the Human Resource Units in the municipalities only, not even Municipal Education Directorates. HR Units will be according to this draft law in charge of recruitment, career management and training of teachers, school management and school support staff. School management disappears entirely from recruitment and training decisions. School based training as well will need to get central MA approval, as being considered part of public staff training.

 

The Ministry of Public Administration would request mandatory approval by them only of all and any yearly recruitment and training plans on a yearly basis. Any policy or implementation decision concerning career management at national or municipal will have to go through cumbersome process, in which the Ministries roles remain very unclear and unforeseen. 

 

School board members, the civil society including parents and students, by having nonpublic status, will be deprived on any power in recruitment. This would go against what the EU Kosed project, in agreement and coordination with the Ministry of Education, is intending to reform through legislations and rules allowing for school recruitment and training-based approach, such as in most modern OECD countries, where schools around the world are involved to different extends into teachers and management recruitment.

 

 The MESTI in particular would become a de facto a pure &lsquo;standards, curriculum and assessment body&rsquo; if deprived of any role regarding planning guiding authority. It could not be anymore a respected representative of the common recognition for teaching body alive for its most sacred education values through history.

 

All decisions and processes through Education manpower would be made without mentioning the licensing of teachers and school managers by the Ministry of Education, which has clearly an employment dimension. 

 

Moreover, this draft law creates a very heavy cumbersome and un applicable system of very centralised planning and management by the Ministry of Public Administration, probably overwhelming its capacities.

 

The law would be a major impediment to most of Kosed activities and shared objectives, in particular: recruitment laws and regulation, decentralised TPD, quality standards and curriculum development assurance, which would have to be considered as public administration training centrally managed, and as such authorized by another Ministry than the one we are duly mandated to assist. In fact, this law represents a risk of irrelevance for Kosed in its support to the Ministry core policy and administrative capacities. 


 The Kosed project has recommended that the MESTI clearly object to this law, which is a direct threat and impediment to its national mandate fulfillment. This draft law creates in general a very heavy cumbersome and un applicable system of centralised planning and management by the Ministry of Public Administration, probably overwhelming its capacities of managing the largest group of civil servants through 38 municipalities.

 

As demonstrated through the selected legal arguments which follow, implementation of the proposed law would lack constitutional compliance into managing teaching professions processes. Therefore, it is being advised to the Ministry of Education remaining outside of this law, together with the Ministries of Finance and Defense, and in full coordination with the Ministry of Health position.

 

As secondary option nevertheless if Government&rsquo;s choice is to be made in the sense of this draft, the Ministry of Education could request that the Law would make sufficient provisions to ensure that Governmental Bylaws will regulate Education Personnel Recruitment rules, Career Management and Training, and Education calendar timing of duties.

Conclusion:

Finally, following the analysis provided with regards general provisions of the draft law on public officials, and specifically regarding the teacher and school director recruitment process, the KosEd project team provides two recommendations for MESTI:

 

l First - MESTI should initiate/continue with the drafting process of the sub-legal act aiming to set national standards, guidelines for the teacher and school director recruitment process. This should be done based on the existing legislation: Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo.
 

l Second &ndash; if MESTI decides to follow and implement the law on Public Official then two laws: Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo should either be abolished or amended (but in doing so it means that Kosovo Assembly should vote based on Article 81 of the Kosovo&rsquo;s Constitution which requires 2/3 of votes). This option may be less preferable for all the involved parties, and for MESTI.
 

An overview of what are the current legal provisions governing the recruitment process and on what basis those laws have been adopted is provided in addition to this note (Document: Policy note_MESTI Primary and secondary legislation on recruitment_KosEd_28.09.2022).


	Comments on specific articles or parts of draft act 
	Non exhaustive list of articles list where changes are requested:

Given the very short deadline of October 6 2022, provided for commenting of this 151 pages long draft Law, the following list is non exhaustive and should be complemented in due course.

Article 13

 

Training programs for civil servants:

 

The Ministry responsible for public administration (1.3) approves and monitors the implementation of training programs for civil servants.

 

 This article is likely to result in significant logistical and capacity issues that will act as a block for the training of educational personnel. 

 

A better phrase would be for 1.3: monitors training processes for civil servants.
 

Article 19

Human Resources Management Information System 

paragraph 3.3 unique website of competition and appointment procedures for civil servants, civil servants, art and culture creators and performers and technical and support staff.

 

Kosed Comment: The Ministry already publish vacancies and related process a dedicated website. This paragraph would overlap or compete with existing procedures

Article 21

Working hours and holidays of the public official

paragraph 1 Working hours and holidays of public official are regulated in accordance with the relevant labor law. 

 

paragraph 2 Criteria and conditions for the implementation of this Article are determined by the Government with a by-law, after the proposal of the ministry responsible for public administration in cooperation with the ministry responsible for labour.

 

Kosed Comment: teaching calendar days and holidays are Education specific, and as such regulated by the MESTI

Competition procedure and assessment of candidates

Section 1

Admission to Civil Service

Article 39

Civil Service admission procedure

Kosed Comment The entire section 1 is very detailed and prescriptive. This pre-empts attempts by the Ministry to regulate recruitment, in particular teachers and school directors. 

paragraph 3 Recruitment for a position or a group of positions in the general and special administration shall be organized by the administrative unit within the ministry responsible for public administration for state administration institutions, and by HRMU for any other institution.

Kosed Comment: Why should this been done by the nonspecialised MPA instead of specialised MEST. Is there redundancy or eviction of critical mandate?

paragraph 4 The announcement of the recruitment procedure for a position or group of positions of general and special administration shall be made by the responsible unit, on the unique website of HRMIS and with other appropriate means of information.

Kosed Comment:

Same as Aricle 19 3.3.

paragraph 10  of the draft law on public officials states the following: &ldquo;The detailed rules for the competition procedure and assessment of candidates, for employees in independent constitutional institutions shall be regulated by this law and by a special act approved by the competent bodies of these institutions&rdquo;. In this case competent bodies for recruitment in education sector are regulated by Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo. Therefore, MESTI should adopt secondary legislation in standardizing the teacher and director recruitment procedures based on its existing legislation. 

Article 40

Admission commission for professional category position

Comment: this entire article is very prescriptive and contradicts rules and procedures already established in the Education sector.

1. The professional assessment of candidates for admission to civil service in the position of the professional category shall be done by the admission commission.

 

1. The admission commission shall consist of five (5) members, as follows:

 

l three (3) mid-level or low-level civil servants specialized in the relevant field according to the group for which the competition is conducted;
 

l one (1) representative from the responsible unit; and
 

l one (1) civil servant of the professional category of the relevant field for the professional category.
 

1. The admission commission shall be chosen on an ad hoc basis for each group of general or special administration from the list of potential candidates. The list of potential candidates for commission members shall be approved by the Government with the proposal of the minister responsible for public administration, while for other state institutions by the head of the relevant institution and shall be valid for two (2) years, with the possibility of renewal, as needed.

 

1. The admission commission shall be selected through a computer system algorithmically by the responsible unit, which appoints the admission commission.

 

Kosed Comment: Paragraphs 1-4, among others, ignores and contradicts un different points the specificity of the Teachers and Directors by Law established Licensing system.

They completely ignore existing rules concerning the role of the MESTI in recruitment (as if the MESTI was not existent and needed to be replaced in its constitutional executive responsibilities by the MPA concerning any appointment process definition or implementation).

Article 40

Admission commission for professional category position

Article 41

Appointment to a professional category position

Article 42

Admission commission for the specialist category

Article 43 Sub-chapter 2

Appointment to management category positions

Article 44

Admission to the position of the lower and middle management category

Article 45

Admission committee for the lower and middle management category

Appointment to the position of specialist category

Article 46

Appointment and mandate of lower and middle management positions

Article 47

Admission to a position of the senior management category

Article 48

Admission committee for the senior management category

Article 49

Appointment and mandate of senior management positions

The professional assessment of candidates for admission to the civil service in the position of specialist shall be done by the admission commission for the specialist's category.

 

Kosed Comment: it will be very unclear to know to which of the LPO professional categories Teachers, School Professionals and Specialists, School Directors specifically do belong.

 

In any case, the recruitment process prescribed through these articles are conflicting with the precise reforms which the Ministry of Education is at present preparing, with technical assistance from the EU Kosed project, in view of better regulating recruitment in these categories, in order to make them more merit based, participatory and decentralised, with the involvement of the school councils.

 

Article 51

Probation period

This article conflicts with the regulation of probation under the licensing system, which is of two distinct years (probation during licensing, probation during school year.

Article 52

 

Performance appraisal.

 

Kosed comment :

 

For this article to be effective in schools, there would need to be a devolved management structure : Director, Senior Leadership, Middle management (definitions are important).

 At present the School Director is the only person who can appraise staff. In larger schools this is not realistic so responsibility needs to be shared to a devolved management.

 

 

Article 62

 

Temporary transfer

 

Kosed comment :

 

This article has the potential to be a positive development for the education as it should enable the redeployment of teachers from municipalities with an unsustainable teacher to student ratio. 


 

An extra clause could also enable Municipalities to create pools of teachers to act as substitute teachers.


 

This could perhaps be added to Article 64 Permanent transfer for state interest or perhaps it is already clear and can be used to justify the creation of pools of teachers. 

 Entry into force · Article 102  Kosed comment: the draft law on public officials says the following: &ldquo;With the entry into force of this Law, the Law No. 03/L-149 on the Civil Service of the Republic of Kosovo, Law No. 06/L-114 on Public Officials and Law No. 08/L-128 on Amending and Supplementing the Law No. 06/L-114 on Public Officials as well as any other provision contrary to this law shall be repealed&rdquo;. In principle Article 102 of the law on Public Officials is not referring concretely to any pieces of legislation which are still in force and that regulate the education sector. This is another argument that the Law on Public Officials will not have the force to prevail over specific laws[1] regulating education sector in Kosovo.

 

[1] Note: The doctrine states that a law governing a specific subject matter overrides a law that only governs general matters. Generally, this situation arises about the construction of earlier enacted specific legislation when more general legislation is passed after such enactment.
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	Title of the draft Law/concept document/Strategy or other act under public consultation 
	NACRT ZAKONA O JAVNIM SLUÅ½BENICIMA   

	Public body 
	Ministrstvo Unutrasnjih Poslova   

	Name of contributor (organisation/individual) 
	KosEd Project - DAI/EU Funded KosEd project in Kosovo. MESTI   

	General comments 
	Participation of the European Union financed Kosed project

 

in international expertise advisory capacity, to the public debate

.

on the

 

Draft law on public officials (version of Sept 15, 2022).

 

 

Ensemble overview of change proposals: 

 

 

This draft law on Public Officials, made public on September 15, 2022 by the Ministry of Public Administration, address important issues related to unified human resources planning and organizing values with the Municipalities, considered as employers&rsquo; entities. 

 

The law on Public Officials could assist in some in some of its dispositions the Ministry of Education in regaining part of the regulatory powers it has been obliged to concede conceded to 38 municipalities, of acute dissimilarities, making Kosovo an absolutely unique but fragile example of delegation of Education to powers to politically elected entities mainly. Many teachers and parents are complaining about this situation to the Ministry of Education.

 

No clear definition is being however attempted on the role of the Sector Ministries, which makes this law to become inoperative. In the case of the Ministry of Education, Science, Technology and Innovation the law trespasses with audacity organic division lines of competence, in the sole name of public service uniformity, in no case plurality of knowledge and experience with humanist and social meanings.

 

In addition, the draft law only recognizes and alludes for the employer entities, which in the case of Education, is the Human Resource Units in the municipalities only, not even Municipal Education Directorates. HR Units will be according to this draft law in charge of recruitment, career management and training of teachers, school management and school support staff. School management disappears entirely from recruitment and training decisions. School based training as well will need to get central MA approval, as being considered part of public staff training.

 

The Ministry of Public Administration would request mandatory approval by them only of all and any yearly recruitment and training plans on a yearly basis. Any policy or implementation decision concerning career management at national or municipal will have to go through cumbersome process, in which the Ministries roles remain very unclear and unforeseen. 

 

School board members, the civil society including parents and students, by having nonpublic status, will be deprived on any power in recruitment. This would go against what the EU Kosed project, in agreement and coordination with the Ministry of Education, is intending to reform through legislations and rules allowing for school recruitment and training-based approach, such as in most modern OECD countries, where schools around the world are involved to different extends into teachers and management recruitment.

 

 The MESTI in particular would become a de facto a pure &lsquo;standards, curriculum and assessment body&rsquo; if deprived of any role regarding planning guiding authority. It could not be anymore a respected representative of the common recognition for teaching body alive for its most sacred education values through history.

 

All decisions and processes through Education manpower would be made without mentioning the licensing of teachers and school managers by the Ministry of Education, which has clearly an employment dimension. 

 

Moreover, this draft law creates a very heavy cumbersome and un applicable system of very centralised planning and management by the Ministry of Public Administration, probably overwhelming its capacities.

 

The law would be a major impediment to most of Kosed activities and shared objectives, in particular: recruitment laws and regulation, decentralised TPD, quality standards and curriculum development assurance, which would have to be considered as public administration training centrally managed, and as such authorized by another Ministry than the one we are duly mandated to assist. In fact, this law represents a risk of irrelevance for Kosed in its support to the Ministry core policy and administrative capacities. 


 The Kosed project has recommended that the MESTI clearly object to this law, which is a direct threat and impediment to its national mandate fulfillment. This draft law creates in general a very heavy cumbersome and un applicable system of centralised planning and management by the Ministry of Public Administration, probably overwhelming its capacities of managing the largest group of civil servants through 38 municipalities.

 

As demonstrated through the selected legal arguments which follow, implementation of the proposed law would lack constitutional compliance into managing teaching professions processes. Therefore, it is being advised to the Ministry of Education remaining outside of this law, together with the Ministries of Finance and Defense, and in full coordination with the Ministry of Health position.

 

As secondary option nevertheless if Government&rsquo;s choice is to be made in the sense of this draft, the Ministry of Education could request that the Law would make sufficient provisions to ensure that Governmental Bylaws will regulate Education Personnel Recruitment rules, Career Management and Training, and Education calendar timing of duties.

Conclusion:

Finally, following the analysis provided with regards general provisions of the draft law on public officials, and specifically regarding the teacher and school director recruitment process, the KosEd project team provides two recommendations for MESTI:

 

l First - MESTI should initiate/continue with the drafting process of the sub-legal act aiming to set national standards, guidelines for the teacher and school director recruitment process. This should be done based on the existing legislation: Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo.
 

l Second &ndash; if MESTI decides to follow and implement the law on Public Official then two laws: Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo should either be abolished or amended (but in doing so it means that Kosovo Assembly should vote based on Article 81 of the Kosovo&rsquo;s Constitution which requires 2/3 of votes). This option may be less preferable for all the involved parties, and for MESTI.
 

An overview of what are the current legal provisions governing the recruitment process and on what basis those laws have been adopted is provided in addition to this note (Document: Policy note_MESTI Primary and secondary legislation on recruitment_KosEd_28.09.2022).


	Comments on specific articles or parts of draft act 
	Non exhaustive list of articles list where changes are requested:

Given the very short deadline of October 6 2022, provided for commenting of this 151 pages long draft Law, the following list is non exhaustive and should be complemented in due course.

Article 13

 

Training programs for civil servants:

 

The Ministry responsible for public administration (1.3) approves and monitors the implementation of training programs for civil servants.

 

 This article is likely to result in significant logistical and capacity issues that will act as a block for the training of educational personnel. 

 

A better phrase would be for 1.3: monitors training processes for civil servants.
 

Article 19

Human Resources Management Information System 

paragraph 3.3 unique website of competition and appointment procedures for civil servants, civil servants, art and culture creators and performers and technical and support staff.

 

Kosed Comment: The Ministry already publish vacancies and related process a dedicated website. This paragraph would overlap or compete with existing procedures

Article 21

Working hours and holidays of the public official

paragraph 1 Working hours and holidays of public official are regulated in accordance with the relevant labor law. 

 

paragraph 2 Criteria and conditions for the implementation of this Article are determined by the Government with a by-law, after the proposal of the ministry responsible for public administration in cooperation with the ministry responsible for labour.

 

Kosed Comment: teaching calendar days and holidays are Education specific, and as such regulated by the MESTI

Competition procedure and assessment of candidates

Section 1

Admission to Civil Service

Article 39

Civil Service admission procedure

Kosed Comment The entire section 1 is very detailed and prescriptive. This pre-empts attempts by the Ministry to regulate recruitment, in particular teachers and school directors. 

paragraph 3 Recruitment for a position or a group of positions in the general and special administration shall be organized by the administrative unit within the ministry responsible for public administration for state administration institutions, and by HRMU for any other institution.

Kosed Comment: Why should this been done by the nonspecialised MPA instead of specialised MEST. Is there redundancy or eviction of critical mandate?

paragraph 4 The announcement of the recruitment procedure for a position or group of positions of general and special administration shall be made by the responsible unit, on the unique website of HRMIS and with other appropriate means of information.

Kosed Comment:

Same as Aricle 19 3.3.

paragraph 10  of the draft law on public officials states the following: &ldquo;The detailed rules for the competition procedure and assessment of candidates, for employees in independent constitutional institutions shall be regulated by this law and by a special act approved by the competent bodies of these institutions&rdquo;. In this case competent bodies for recruitment in education sector are regulated by Law No. 03/L-068 - on education in the municipalities of Kosovo and Law No.04/L &ndash;032 - on pre-university education in Kosovo. Therefore, MESTI should adopt secondary legislation in standardizing the teacher and director recruitment procedures based on its existing legislation. 

Article 40

Admission commission for professional category position

Comment: this entire article is very prescriptive and contradicts rules and procedures already established in the Education sector.

1. The professional assessment of candidates for admission to civil service in the position of the professional category shall be done by the admission commission.

 

1. The admission commission shall consist of five (5) members, as follows:

 

l three (3) mid-level or low-level civil servants specialized in the relevant field according to the group for which the competition is conducted;
 

l one (1) representative from the responsible unit; and
 

l one (1) civil servant of the professional category of the relevant field for the professional category.
 

1. The admission commission shall be chosen on an ad hoc basis for each group of general or special administration from the list of potential candidates. The list of potential candidates for commission members shall be approved by the Government with the proposal of the minister responsible for public administration, while for other state institutions by the head of the relevant institution and shall be valid for two (2) years, with the possibility of renewal, as needed.

 

1. The admission commission shall be selected through a computer system algorithmically by the responsible unit, which appoints the admission commission.

 

Kosed Comment: Paragraphs 1-4, among others, ignores and contradicts un different points the specificity of the Teachers and Directors by Law established Licensing system.

They completely ignore existing rules concerning the role of the MESTI in recruitment (as if the MESTI was not existent and needed to be replaced in its constitutional executive responsibilities by the MPA concerning any appointment process definition or implementation).

Article 40

Admission commission for professional category position

Article 41

Appointment to a professional category position

Article 42

Admission commission for the specialist category

Article 43 Sub-chapter 2

Appointment to management category positions

Article 44

Admission to the position of the lower and middle management category

Article 45

Admission committee for the lower and middle management category

Appointment to the position of specialist category

Article 46

Appointment and mandate of lower and middle management positions

Article 47

Admission to a position of the senior management category

Article 48

Admission committee for the senior management category

Article 49

Appointment and mandate of senior management positions

The professional assessment of candidates for admission to the civil service in the position of specialist shall be done by the admission commission for the specialist's category.

 

Kosed Comment: it will be very unclear to know to which of the LPO professional categories Teachers, School Professionals and Specialists, School Directors specifically do belong.

 

In any case, the recruitment process prescribed through these articles are conflicting with the precise reforms which the Ministry of Education is at present preparing, with technical assistance from the EU Kosed project, in view of better regulating recruitment in these categories, in order to make them more merit based, participatory and decentralised, with the involvement of the school councils.

 

Article 51

Probation period

This article conflicts with the regulation of probation under the licensing system, which is of two distinct years (probation during licensing, probation during school year.

Article 52

 

Performance appraisal.

 

Kosed comment :

 

For this article to be effective in schools, there would need to be a devolved management structure : Director, Senior Leadership, Middle management (definitions are important).

 At present the School Director is the only person who can appraise staff. In larger schools this is not realistic so responsibility needs to be shared to a devolved management.

 

 

Article 62

 

Temporary transfer

 

Kosed comment :

 

This article has the potential to be a positive development for the education as it should enable the redeployment of teachers from municipalities with an unsustainable teacher to student ratio. 


 

An extra clause could also enable Municipalities to create pools of teachers to act as substitute teachers.


 

This could perhaps be added to Article 64 Permanent transfer for state interest or perhaps it is already clear and can be used to justify the creation of pools of teachers. 

 Entry into force · Article 102  Kosed comment: the draft law on public officials says the following: &ldquo;With the entry into force of this Law, the Law No. 03/L-149 on the Civil Service of the Republic of Kosovo, Law No. 06/L-114 on Public Officials and Law No. 08/L-128 on Amending and Supplementing the Law No. 06/L-114 on Public Officials as well as any other provision contrary to this law shall be repealed&rdquo;. In principle Article 102 of the law on Public Officials is not referring concretely to any pieces of legislation which are still in force and that regulate the education sector. This is another argument that the Law on Public Officials will not have the force to prevail over specific laws[1] regulating education sector in Kosovo.

 

[1] Note: The doctrine states that a law governing a specific subject matter overrides a law that only governs general matters. Generally, this situation arises about the construction of earlier enacted specific legislation when more general legislation is passed after such enactment.
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